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SUMMARY


MUST is a group of rural telecommunications providers that is concerned about the preservation of true universal service in rural America.  In our view, the current definition sets the bar far too low due to inordinate concern with technological and competitive neutrality.  The definition of universal service should be set at the highest possible level that is consistent with the service that has been deployed in most of rural America.  Once that level has been established, any carrier that can meet the standard, regardless of technology, should be eligible for support (provided the carrier meets the other criteria set forth in the Act).  We would take issue with support for competitors based on the incumbents’ costs, but that is an issue for another day.


Specifically, voice grade access should include unlimited local usage at the exchange level for a flat monthly fee.  The bandwidth requirement should be raised to 3,200 Hertz (300 to 3,500 Hertz).  Equal Access should be added to the definition.  Finally, the Joint Board and the Commission should clarify that states are free to impose their own technical and service quality standards as part of the definition of universal service and as prerequisites to eligibility for universal service funding.  The two bodies should also create their own technical and service quality standards to govern instances where the state lacks jurisdiction and the Commission would not intend to use the state’s standards for the carrier at issue.

I. INTRODUCTION AND BACKGROUND

The Montana Universal Service Task Force (MUST) is a group of telecommuni-cations companies in Montana
 that are concerned about the preservation of true universal service in rural America.  MUST is made up primarily of telephone cooperatives and independent rural telephone companies.  The geographic areas served by these companies have some of the lowest population densities in the continental United States.

As is the case with most small rural ILECs, our history has been one of providing service in areas where larger companies had no interest.  In fact, our most significant growth over the past decade has occurred when the local Bell company divested rural exchanges it no longer wanted.  As a general rule, these are exchanges with a few hundred to at most a few thousand access lines.

For roughly the past 50 years, these companies have been the sole providers of universal service in their service areas.  They have been responsive to their subscribers’ needs and throughout their history have prided themselves in providing service that is at least reasonably comparable to the service provided in urban areas of the state of Montana.  Moreover, our companies serve all those who request service within the geographic boundaries of our service areas.  What began as a requirement under the terms of our RUS loans has now become a deeply ingrained element of our corporate culture.

Our boards of directors and trustees are fully cognizant of the responsibility they bear in connecting their subscribers locally and to the outside world.  In our region, it is not unusual for a subscriber to be ten miles from his or her nearest neighbor and fifty miles from the nearest town.  Given our often-harsh climate, this ability to stay connected takes on an added importance.

For this reason, we have watched the process of defining universal service and the designation of “competitive” eligible telecommunications carriers (CETCs) in rural areas with some concern.  As we have reviewed the qualifications of some recently designated CETCs, that concern has grown to a sense of alarm.  

We believe that we are witnessing the degradation of the historical definition of universal service to a “lowest common denominator” of service.  We feel strongly that this direction is contrary to the letter and spirit of the Telecommunications Act of 1996.  Our hope is that a re-examination of the definition of universal service will be the first step in rectifying this alarming situation.  

II. STATEMENT OF THE ISSUES

As we understand the purpose of this inquiry, the central issue is whether the definition of universal service as currently reflected in the list of supported services established by the FCC should be modified.  If, as we would advocate, the answer to this question is yes, a number of subissues arise, including:

1) Whether existing items on the list of supported services should be modified or deleted;

2) Whether new items should be added;

3) Whether the new definition will affect funding mechanisms; 

4) Whether the new definition will affect the designation of eligible telecommunications carriers; and

5) If standards are imposed, how compliance with those standards will be ensured.

III.
STATEMENT OF THE RULES
A.   
Telecommunications Act of 1996

The rules for establishing and modifying the definition of universal service begin with the Telecommunications Act of 1996.  Section 254(c) describes “[u]niversal service [as] an evolving level of telecommunications services that the Commission shall establish periodically under this section, taking into account advances in telecommunications and information technologies and services.”
  In addition, section 254(c)(2) states that the Joint Board may, from time to time recommend to the Commission modifications in the definition of the services that are supported by Federal universal service support mechanisms.”
   

Clearly, Congress anticipated that the definition of universal service would change over time and that the Joint Board was the appropriate body to recommend such changes to the Commission.  As noted above, the Act states that changes to the definition should take into account advances in telecommunications and information technologies.  Equally important, in our view, is a periodic reexamination of whether the existing definition is working in a manner that is consistent with the universal service principles of the Act and is accomplishing the stated universal service goals set forth in the Act.  This is particularly true in the present instance when we are reviewing the Commission’s first stab at a definition of universal service. 

B.        Joint Board Proceedings

As required by the Telecommunications Act, a Federal State Joint Board on Universal Service was created in 1996.  As a starting point, the Commission issued a Notice of Proposed Rulemaking (NPRM).  The NPRM set forth a proposed framework for a definition of universal service by identifying a number of services that, if included in the definition, would be eligible for universal service support.

The Federal-State Joint Board took comments from a number of interested parties prior to making its recommendations to the Commission.  We believe that five areas in particular need to be reexamined and will therefore focus on the Joint Board’s recommendations and Commission action with respect to them:  voice grade access, bandwidth, equal access, the pro-competitiveness of supported services, and technical and service quality standards.


1)  Voice Grade Access to the Public Switched Network
While there was little disagreement that this service should be included as a component of the definition of universal service, the Joint Board’s discussion of related issues, such as local usage, bandwidth, and whether the “voice grade access” component of the definition was sufficiently “pro-competitive” had important implications.   

A number of commentators discussed the issue of local usage.  While a small percentage of subscribers nationwide choose to have their local usage measured on a per-minute basis, the vast majority enjoys unlimited local usage for a flat monthly fee within a defined area. The Joint Board’s position on whether a local usage component should be included within the voice grade access element of the definition of universal service is set forth as follows:

… we also recommend a local usage component within the definition of voice grade access.  The record suggests that local usage is essential to realizing the full benefits of voice grade access.  We conclude that the states are best positioned to determine the local usage component that represents affordable service within their jurisdictions.  Nonetheless, for purposes of determining the amount of federal universal service support, we recommend that the Commission determine a level of usage.

Thus, while the role of the states is a little fuzzy under the Joint Board’s analysis (states are in the best position to determine the appropriate level, but the Commission should nonetheless determine it), the Joint Board clearly recognized the importance of the issue and the need for some regulatory authority to include it in the definition of universal service.

2)  Bandwidth
The Joint Board found “that voice grade access should occur in the frequency range between approximately 500 Hertz and 4,000 Hertz, for a bandwidth of approximately 3,500 Hertz.
  While the Joint Board declined to include “actual use of Internet services” in the definition of universal service, its recommendation regarding a bandwidth of 3,500 Hertz assured that subscribers could access the Internet at speeds around 28.8 Kbps (assuming appropriate modem, connectivity on the network side of the central office, etc.).  In our view, this recommendation reflects the Internet access capability subscribers across the country, including those in rural areas, had come to expect by 1997.  


3)  Equal Access
As is the case with unlimited local usage, our experience is that subscribers in rural areas have for years considered the ability to choose their long distance provider to be fundamental and thus part of basic local service.  For this reason, the Joint Board’s recommendations on equal access have had troubling implications in rural areas:

We acknowledge the importance of equal access to interexchange service in a competitive environment, but we conclude that equal access should not be supported because of the potential costs to wireless carriers involved in upgrading facilities and because wireless carriers are not currently required to provide equal access.
 

Our concern with respect to the Joint Board’s position on equal access is that it appears that a decision was made to essentially eliminate a commonly understood element of basic service solely on the basis that wireless carriers could not meet the 

higher standard.  In our view, the standard should be established and those carriers that can meet the standard should be eligible for funding.  Establishing which carriers should receive funding and then lowering the standard to the level of the least capable carrier seems to reverse the appropriate order of the analysis.  Further, given that the nation’s largest IXCs are among the greatest contributors to the universal service fund, it seems fundamentally unfair that the customers of wireless CETCs do not have the ability to freely choose from among those IXCs  in selecting their long distance provider.

Of equal importance is the fact that there is a cost to providing equal access.  Wireline carriers are required to provide equal access and the associated costs are included in the determination of their universal service support levels.  Since wireless carriers are not required to make the expenditures necessary to provide equal access but nonetheless receive support based on the incumbent wireline carrier’s costs (including the costs of providing equal access), this portion of the support appears to be a windfall to the wireless carriers and is therefore an unfair competitive advantage.


4)  Pro-competitiveness of the Supported Services

The Joint Board summed up the competitive implications of its entire list of proposed services to be included in the definition of universal service thusly:

One of the explicit goals of the 1996 Act is a “pro-competitive” national telecommunications policy.  We find that including these services within the definition of universal service will not erect technical barriers that would prevent wireless and other telecommunications carriers from competing.

Again, we find this conclusion troubling.  For us, the purpose of a proceeding like this one should be to determine as a national policy what level of service should be available to rural, insular, and low-income subscribers.  A historical understanding of what has been considered to be basic service in the past and is therefore part of subscribers’ existing expectations is available as a blueprint.  Once that level of service has been determined, it should then be up to carriers desiring support to meet that level of service.  

From our perspective, the cart is before the horse if the appropriate level of service is established and then degraded to a lowest common denominator of service to ensure that competing technologies can achieve that level.  In other words, while the promotion of competition is an important directive of the Act, it is no more important than the promotion of universal service.  Our hope is that the Joint Board will agree.


5)  Technical and Service Quality Standards

Aside from the “laundry list” of supported services, the Joint Board recommendations and the subsequent FCC decision formalizing the definition of universal service expressly declined to establish standards for the services they identify.  We suggest that the two bodies should  re-examine this aspect of the definition.  Many, if not most, states have technical and service quality standards set forth in statute or administrative rules.  Moreover, certain programs, such as the Rural Utilities Service’s loan programs, set forth service quality standards that must be met in order for borrowers to qualify for loans.

These entities recognize a concept that is basic but nonetheless critical to ensuring adequate universal service:  any identified service can be provided well or it can be provided poorly.  Since providing it poorly generally costs less than providing it well, in the absence of standards, the incentive for competitive universal service providers is to provide the service poorly.

The Joint Board’s conclusion on the issue of service standards was as follows:

We are unpersuaded … that the Commission should institute specific standards to ensure that competitors provide the same quality service as the incumbent.  We believe that most competitors will strive to attain a level of service quality at least equal to the level currently provided by incumbents in order to attract and maintain subscribers.  In addition, to the extent quality is readily observable to potential customers, competitive carriers will have an incentive to maintain service quality even in the absence of competition.
 

Due to the FCC’s subsequent decision that competitive ETCs should receive federal universal service support on a per-line basis at the same level as the incumbent,
 the current incentives for competitive carriers are unfortunately exactly opposite of those suggested by the Joint Board.  The incumbent’s current universal service support levels are based on its costs of providing what has historically been considered to be universal service, including not only specific services but also technical and service quality standards imposed by regulators, third party organizations such as engineering standards committees, and industry custom.  

The incentive for competitive carriers is not to meet this historical definition, but rather to meet the bare minimum requirements of the FCC’s new definition of universal service, thereby creating the widest possible margin between its costs and the incumbent’s costs.  Again, because the competitive carrier’s support is based not on its own costs but on the incumbent’s costs, this margin is essentially a windfall, allowing the competitive carrier to undercut the incumbent’s prices, pad its profit margins, or both. 

C.
The Commission’s Definition

The Commission issued its order defining universal service in May of 1997.  With a few notable exceptions, the Commission adopted the recommendations of the Joint Board.

As we discuss the Commission’s decision, the warning of the Rural Utilities Service (RUS) with respect to the Commission’s proposed definition is, in our opinion, particularly prescient:

The core services and the clarity with which they are defined will determine exactly what kinds of telecommunications services are available to rural and low-income users.  If the bar is set too low, those users will never have service that is reasonably comparable to their urban and suburban counterparts.

In reviewing the Commission’s current definition of universal service, we believe that unless that definition is modified, it will (as noted above) result in driving service quality in rural America to a “lowest common denominator.”  While this may result in lowering total high cost universal service support, we do not believe it is sound public policy, nor do we believe that such an approach is consistent with the letter or the spirit of the Telecommunications Act of 1996.

1)  Voice Grade Access to the Public Switched Network
The Commission agreed with the Joint Board that the Commission should determine a level of local usage.
 Unfortunately, more than four years later, the Commission has not yet done so.  Given the weight of the record on this issue and the fact that local usage has so clearly been included among the basic services that have been provided to consumers across the country for decades, our hope is that the Commission will act soon in this area.  

The Commission also agreed with the Joint Board that the states should have a role in determining appropriate levels of local usage in defining universal service.  Unfortunately, in the same order, the Commission decided that states should not be allowed to impose additions to the definition of universal service as a prerequisite for eligibility.
   This aspect of the decision was overturned by the 5th Circuit Court of Appeals,
 but confusion remains with respect to whether the FCC truly believes that the states should have a role in establishing a local usage element.

Consistent with our other comments, we advocate that the Commission establishes a standard that conforms to most subscribers’ expectations with respect to local usage.  This should be the first step.  The first step should not be to determine the lowest common denominator of local usage that the various carriers can provide and then make that the standard.

2)  Bandwidth
The Commission concurred with the Joint Board’s proposed bandwidth requirement between 500 Hertz and 4,000 Hertz, or a bandwidth of 3,500 Hertz.
  Unfortunately, six months later the Commission reduced the required voice band to 300 Hertz to 3,000 Hertz, or a bandwidth of 2,700 Hertz.
  While we understand that this move was made in part in response to concerns raised by national associations of rural LECs, we nonetheless believe that the Commission went too far in reducing the required bandwidth.  If rural America is not to be left behind in the digital age, we would suggest that a minimum bandwidth of 3,200 Hertz should be established in the definition of universal service.

3)  Equal Access

With respect to equal access, the Commission agreed with the Joint Board not to require this element by finding that:

… statutory and policy considerations preclude us from imposing “symmetrical” service obligations on all eligible carriers, including the obligation to provide equal access to interexchange service, as a condition of eligibility under section 214(e).

Our concern with this finding is it can be rephrased to say that the Commission considers itself required to discriminate between eligible carriers in terms of the service obligations of those carriers, including equal access to interexchange service.  Again, 

since this results in a universal service windfall to wireless carriers, our hope is that the Commission will reconsider this aspect of the definition.

4) Pro-competitiveness of Supported Services
While the Commission agreed with virtually all of the Joint Board’s recommendations, unlike the Joint Board it did not specifically accommodate wireless technology in its reasoning.  Instead, in describing its new definition of universal service, the Commission spoke often of a particular element’s consistency with the Commission’s policy of “competitive neutrality.”

All but one of MUST’s members provide both cellular and PCS services in various geographic areas within the state of Montana.  Our forays into the provision of wireless service have been successful in most cases, and we are big fans of wireless technology for appropriate applications.  However, in our view, the limitations of wireless technology in rural areas simply do not allow it to meet the standards that we believe should be a part of the definition of universal service at this time.  Therefore, we respectfully disagree with the Joint Board’s past approach of ensuring that supported services are defined in a manner that current wireless technologies can meet.  We believe that such an approach necessarily leaves the rural subscriber with a lowest common denominator standard.

However, we would also respectfully disagree with the Commission’s justification of the same definition based on “competitive neutrality.”  We are certainly not opposed to the concept of competitive neutrality in general.  We simply see no relevance to the concept in the determination of the definition of universal service.  In our 

view, when a regulator is considering the definition of universal service and the standards to which providers should be held, he or she should take the “competition hat” off and put the “universal service hat” on.  The appropriate definition and standards need to be determined first and foremost, without regard to its competitive implications, in a manner that ensures that the rural subscriber will receive comparable service.  If, after the appropriate definition is established, it turns out that multiple competitors can meet the standards, that’s terrific!  If only one carrier can meet the definition, that’s fine, too, because the primary concern is that the rural subscriber receives comparable service – not that multiple competing carriers can provide a lower standard.

5)  Technical and Service Quality Standards  

Finally, the Commission also agreed with the Joint Board’s recommendation against the establishment of either federal technical standards or service quality standards.
 The Commission cited two reasons for doing so:  first, because “imposing such requirements at the federal level would largely duplicate states’ efforts;”
 and second:

Although we recognize service quality to be an important goal, we conclude that implementing federally-imposed service quality or technical standards for promoting universal service would be inconsistent with the 1996 Act’s goal of a “pro-competitive, de-regulatory national policy framework” because of the administrative burden on carriers resulting from the compilation and preparation of service quality reports that would be required for the Commission to assess whether carriers were meeting those standards.

With respect to the first argument (duplication of state requirements), setting aside the position of at least some carriers that states have no authority to impose such standards,
the FCC’s position has not proven to work well in practice for two reasons.  First, in the same order the Commission held that states can not impose additional eligibility requirements beyond the list of supported services in making ETC designations (if state standards have no force and effect, the imposition of federal standards can not be considered duplicative).  Second, the FCC has begun making ETC designations itself,
 and we have seen no evidence that the Commission has referred to any state-imposed technical or service quality standards in making those determinations or would be inclined to do so.

With respect to the second reason for not imposing federal standards (anti-competitive concerns), we are not aware of any provision in  the Telecommunications Act to the effect that rural, insular, or low-income subscribers should be forced to accept the absence of technical or service quality standards in exchange for the “benefits” of competition.  Moreover, to our knowledge no one has suggested that all competitive providers should be required to prepare burdensome compliance reports.  Only those who want ETC status (and the funds associated therewith) would be required to submit these kinds of reports.

D.
Subsequent FCC Decisions
Another decision by the FCC has had a profound impact on the discussion regarding the appropriate level of universal service in rural areas.  Shortly after the passage of the Telecommunications Act, Western Wireless petitioned the South Dakota Public Service Commission for ETC designation in both the rural and non-rural areas of South Dakota.  The South Dakota PSC denied the petition in part on the grounds that Western Wireless did not currently serve the entire study areas of the incumbent Local Exchange Carriers in South Dakota.

Western Wireless appealed the decision to the South Dakota Supreme Court and simultaneously sought declaratory relief from the Commission.  The Commission determined that it was not appropriate for it to rule on the matter, given the appeal to the South Dakota Supreme Court.   However, the Commission went on to state in an advisory capacity that the Commission’s reading of the Telecommunications Act did not require that Western Wireless currently serve entire study areas, so long as it was prepared to do so at some point in the future.

Unfortunately, the Commission did not impose any kind of time frame on Western Wireless, nor did it impose any kind of penalty on Western Wireless in the event the company failed to meet the study area requirement in the future.  The net effect of these shortcomings in the Commission’s order was to essentially negate the study area requirement of the Telecommunications Act.

In conformity with the Commission’s decision, Western Wireless has now been designated as an ETC in both the rural and non-rural areas of South Dakota.  Western Wireless will self-report the number of lines it has captured to USAC.  Since the Commission’s order required designation without imposing any  time frame or penalty for failing to serve the ILECs’ entire service  areas, Western Wireless and any other CETC may draw funds on its lines indefinitely, and state public utility commissions are powerless to deny them annual recertification on the grounds they do not serve the ILECs’ entire service areas.  Therefore, this requirement of the Act has become essentially meaningless. 

IV.
FACTS

Unfortunately, all of the elements that comprised basic local service at the time of the passage of the Telecommunications Act are not written down in a standard manual that can simply be pulled from the shelf.  On the other hand, neither are those elements so shrouded in mystery that a great detective is needed to discover them.


With respect to voice grade access and local usage, the nationwide standard of unlimited local usage at the exchange level is clear.  A simple review of regulatory and internal company tariffs would reveal this to be true.  As to bandwidth, the Rural Utilities Service has repeatedly filed comments and letters to the effect that the current 2,700 Hertz standard is unnecessarily low given the network standards it has imposed in rural areas across the country.  Such a low standard will ultimately work to leave rural subscribers behind in the digital age.


Equal access has been required by regulatory authorities across the nation for years.  As to technical and service quality standards, the Commission and Joint Board need only look at the statutory and administrative rule requirements of the various states for examples of the requirements that are imposed on local exchange carriers.  In Montana, for example, standards are imposed in the following areas, among others:  customer billing procedures, customer complaint procedures, directory contents and availability, service termination procedures, trouble reports, billing for unanswered calls, equipment maintenance, and service objectives. For those LECs not regulated by the state commission, internal standards are maintained that meet or exceed the state standards.

V.
ANALYSIS


In light of the requirements of the Telecommunications Act, the weight of the record already compiled by the Joint Board, and the robust level of basic service that is already being provided in rural areas across the country, we would advocate as follows:

1) Voice Grade Access:  Unlimited local usage at the exchange level is already being provided at flat rates by incumbent providers across the country.  Both the Joint Board and the Commission have already recognized the importance of a local usage component of voice grade access.  Anything less than unlimited local usage for a flat rate at the exchange level degrades the basic service to which rural subscribers became accustomed long before the passage of the Telecommunications Act.

2) Bandwidth:  The Joint Board and the Commission were on the right track when they imposed a bandwidth requirement of 3,500 Hertz.  2,700 Hertz is too low.  As a compromise position, to ensure that rural subscribers are not left behind in the digital age while ensuring that subscribers that are served behind digital loop carrier facilities, we advocate a bandwidth requirement of 3,200 Hertz (300 Hertz to 3,500 Hertz).

3) Equal Access:  Regulators have been requiring incumbents to provide equal access for years.  Rural subscribers consider the ability to choose a long-distance provider to be fundamental.  This is particularly important in rural areas where so many calls are long distance and therefore the long-distance costs to subscribers can mount quickly.  They must be able to shop for the best deal.  A definition of universal service that does not include equal access does a disservice to rural subscribers and is an example of driving the level of universal service to the lowest common denominator.

4) Pro-competitiveness of Supported Services:  The unnecessary and unhelpful concern with technological and competitive neutrality is the biggest reason coming up with an acceptable definition of universal service has been so difficult.  The Joint Board and the Commission should stop funneling its decisions through this kind of analysis.  Instead, they should begin and end their inquiry with determining the highest possible level of basic service that is already ubiquitously deployed and is in the best interests of rural subscribers.  To be eligible, carriers should be required to meet the standard.  The standard should not be lowered to meet the quality attainable by the largest number of carriers.

5) Technical and Service Quality Standards:  The Joint Board and the Commission should clarify that states may impose their own standards for eligibility for universal service funding and that those standards will be followed in instances when the Commission takes jurisdiction where, for example, a state lacks jurisdiction.  In the alternative, the Joint Board and the Commission should impose technical and service quality standards in the areas previously noted when referring to the technical and service quality standards imposed in Montana, as well as areas such as coverage, reliability, and power redundancy.  It is not burdensome for a company that wants to receive funding to report on whether it is meeting those standards.   The reports should be filed with the state public utility commissions for review in their annual recertification decisions.  We are not proposing that state commissions regulate previously unregulated companies.  We are only suggesting that those companies that wish to receive universal service funding should be required to meet the kinds of standards that already exist in most rural areas of the country.

Since these services are already offered by the rural ETCs across Montana, we see no significant cost impact in adding them to the existing definition of universal service.

VI.
CONCLUSION

The current definition of universal service will inevitably drive service quality in rural areas to a lowest common denominator because technological and competitive neutrality have somehow taken precedence over the best interests of the subscriber.  However, we are still relatively early in the process.  Few incumbent carriers have been forced to degrade their service quality levels, although those decisions are beginning to be made.  We still have time to reverse this process by imposing a definition that is sufficiently robust to truly meet the principles and goals of universal service set forth in the Telecommunications Act.
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