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Montana Independent Telecommunications Systems (MITS) provides the following comments on behalf of itself and its members
 to the Notice of Inquiry (NOI) issued by the Montana Public Service Commission (Commission) in the above-referenced docket.  The NOI lists a series of questions with respect to the processes of designating and certifying eligible telecommunications carriers (ETCs).  Having reviewed the questions, MITS believes that the issues raised by the Commission can be summarized as follows:

1. Whether the Commission should establish criteria by which to judge the merits of future requests for ETC designation.

2. Whether the Commission should adopt new requirements for the annual certification of existing ETCs.

3. Whether and to what extent does the Commission have the authority to remedy conduct by an ETC that violates that ETC’s universal service obligations.


MITS will address each of these issues in turn and in so doing will attempt to respond to the specific questions raised in the NOI.

ISSUE

I.
Whether the Commission should establish criteria by which to judge the merits of future requests for ETC designation.

RULES

The Telecommunications Act of 1996 imposes upon state commissions the requirement of designating common carriers as eligible telecommunications carriers (ETCs) either upon the state commission’s own motion or upon request, provided that the prospective ETC meets certain requirements.  These requirements include providing the services supported by Federal universal service support mechanisms throughout the service area for which designation is received.
 


Where the applicant seeks designation for a rural service area, a state commission is not required to designate an additional ETC and in fact must make a specific finding that the designation of an additional ETC is in the public interest.
  The state commission may not designate an additional ETC for only a portion of a rural service area until an agreement has been reached between the state commission and the FCC, taking into account recommendations from the Federal-State Joint Board on Universal Service, that the existing boundaries of the service area should be changed.


Following passage of the Act, the Federal-State Joint Board on Universal Service was convened and made recommendations to the FCC as to the list of services that must be provided in order to be eligible for Federal universal service support.  After reviewing the Joint Board’s recommendations, the FCC adopted the following list of supported services:

1. Voice grade access to the public switched network.

2. Local usage.

3. Dual tone multi-frequency signaling or its functional equivalent.

4. Single-party service or its functional equivalent.

5. Access to emergency service.

6. Access to operator services.

7. Access to interexchange service.

8. Access to directory assistance.

9. Toll limitation for qualifying low-income consumers.


In 1997, the FCC issued an order stating that with limited exceptions in rural areas, state commissions had no discretion when assessing a carrier’s eligibility for federal support. In other words, the FCC ruled that a state commission may not impose additional eligibility requirements beyond those established by the FCC on a carrier seeking universal service support.


However, the Fifth Circuit Court of Appeals overturned this portion of the FCC’s order.
  The Court held that the FCC “erred in prohibiting the states from imposing additional eligibility requirements.”  In so doing, the Court reasoned that the Act “speaks to the question of how many carriers a state commission may designate, but nothing in the [Act] prohibits the states from imposing their own eligibility requirements.”


Two other rules established by the FCC are worth mentioning.  The first states that “[a] state commission shall designate a common carrier that meets the requirements of [the definition of eligible telecommunications carriers] irrespective of the technology used by such carrier.”
  In other words, provided the carrier meets the other requirements for eligibility, that carrier could be a traditional wireline telephone company, a wireless carrier, a cable TV provider, a satellite-based provider, etc.


The other important rule regards portability of support.  The rule states that “[a] competitive eligible telecommunications carrier shall receive support for each line it serves in a particular wire center based on the support the incumbent LEC would receive for each such line.”
  In other words, an additional ETC designated in a given service area will be awarded support based on the incumbent ETC’s costs of providing service – not the additional ETC’s own costs of providing service.


Since the passage of the Act and the subsequent FCC rules, a number of state commissions have ruled on applications for ETC designation from competitive carriers in both urban and rural areas.  Inevitably, these decisions have in turn been reviewed by state appellate courts.


The most recent decision was by the Supreme Court of the State of Utah.  Western Wireless Corporation (WWC) had applied to the Utah Public Service Commission for ETC designation in the state’s urban and rural areas.  The Utah PSC granted the application as to the urban areas and denied it as to the rural areas.  WWC appealed the latter part of the decision on the grounds that the Utah PSC had ignored the evidence presented by WWC with respect to the public interest.
 


The Utah Court held that the Utah PSC did not abuse the discretion granted it under state statute to determine what constitutes “public interest.”  In so doing, the Court noted that WWC supported its appeal by pointing to testimony in the record favorable to its position without dealing with the testimony unfavorable to its position.  As examples of the latter, the Court cited: 1) “… significant ambiguity about the precise geographic area WWC would service …”  2)  ‘WWC acknowledged that it could have “gaps” in service …’  3)  and  “… that it may need to enhance signal strength in areas, and that it would not know of signal strength until it visited customers.” 4)  “… WWC did not provide any technical information about cell sites, capacities, transmitter power, or tower locations, information which would have enabled the PSC to verify its service area claims …” 5)  “WWC also provided no specific information about the possible costs of ensuring that all customers had an adequate signal.”  The Court went on to note that “[t]he PSC appeared to be hindered throughout its decision-making process by the general problem that it had to determine public benefit by relying on WWC’s assertions and promises rather than on objective documentation.”


While the Utah Court did not indicate that the Utah PSC was required to base their public interest decision on the foregoing factors, the Court clearly felt that the PSC could reasonably consider them.

FACTS


All of Montana’s incumbent local exchange carriers have already been designated as permanent ETCs for their existing service areas.
  The Montana Commission therefore has already established a baseline with respect to the kind of service that should be offered to meet the universal service obligations set forth in the Act.


Particularly in Montana’s rural areas, customer expectations far exceed the minimal list of supported services set forth by the FCC. They have come to expect a certain degree of service quality and technical reliability.  In the event of a service interruption, they expect staff to be on hand to quickly remedy the situation.  They expect their service bills to be understandable and that billing disputes will be promptly addressed.  They expect to be kept informed about changes to rates and service offerings.  They expect that accurate plant and consumer records will be maintained to minimize service disruptions.  They expect their service to continue to be available in bad weather or in the event of a power outage.  They also expect to be able to use the long-distance provider of their choosing and to be able to use their phone line to dial into the Internet at a reasonable speed.


The incumbent rural providers in Montana have been providing this kind of service for decades.  They have very high customer satisfaction ratings.
   In addition to basic services, the rural incumbents have been at the forefront of deploying such advanced services as DSL, cable modems, video conferencing, wireless (both narrowband and broadband) and virtual private networks.


Unfortunately, if left unchecked, the current FCC approach to ETC designation will inevitably drive service quality to a lowest common denominator somewhere below the current baseline.  The FCC’s position is that a new entrant providing only the most basic services should be entitled to exactly the same support per line as the incumbent that provides a much higher level of service.  No incentive exists for the new entrant to go to the expense of providing service equal or better in quality to that provided by the incumbent.  This is because the financial support received by the new entrant will be the same regardless of the degree to which its service exceeds the bare minimum requirements of the FCC’s list of supported services.  Any amount spent by the competitor to improve service beyond the bare minimum will simply reduce the competitor’s profit margin.

ANALYSIS


Congress expressly recognized the importance of robust universal service in rural areas by requiring state commissions to specifically find the designation of additional ETCs in rural areas to be in the public interest.  The Fifth Circuit added muscle to Congressional intent by overturning the FCC’s attempt to limit state commissions to considering only the FCC’s list of supported services when reviewing an applicant’s fitness for ETC designation.  Moreover, the Supreme Court of Utah correctly determined that state commissions have the discretion to look at a wide variety of factors in determining whether sufficient public interest exists for multiple ETC designations in rural areas.  In fact, the Utah Court identified numerous aspects of service quality, technical standards, and price levels that a state commission could validly examine when making a public interest determination.


The Montana commission therefore possesses both the incentive and the necessary legal precedent to hold new applicants for ETC designation to the same kinds of  standards rural subscribers have come to expect from the existing ETCs that serve their areas.  To do otherwise would not serve the public interest and would instead result in pushing the quality of universal service in Montana to a lowest common denominator.

CONCLUSION


As noted above, the incumbent providers in Montana have already been designated permanent ETCs.  Any rules or policies adopted by the Montana commission at this point would thus be limited to prospective applicants for ETC designation.


As required by the Act, the Commission should first ensure that the prospective ETC can offer the services identified by the FCC in its list of supported services.  In doing so, the Commission should heed the language of the Supreme Court of Utah with respect to relying on mere “assertions and promises rather than objective documentation.”
  A mere promise to provide the supported service without verifiable evidence of the prospective ETC’s ability to actually deliver the service should not be sufficient for the Commission to grant an application.


Where the application is in a rural service area, in addition to a showing that the prospective ETC can offer the supported services, the Commission should require conclusive evidence that the designation is in the public interest.  A wide variety of factors can be examined to determine whether an application is in the public interest (the Supreme Court of Utah identified a number of them).  However, the central inquiry should be whether the standard of service to be offered by the applicant measures up to the standard already established by the incumbent.  Since the per-line support is going to be the same for the incumbent and the competitor under current FCC rules, the required quality of service should also be the same.


MITS is not aware of the ultimate purpose of the current NOI.  However, if the purpose is to generate rules, MITS would like the opportunity to submit proposed rules governing the ETC designation process in advance of any formal rulemaking.  MITS’ proposed rules would set forth in greater detail the kinds of public interest criteria the Commission should examine. 

ISSUE

II. Whether the Commission should impose new requirements for the annual certification of existing ETCs.

RULES

The FCC requires that “states that desire rural incumbent local exchange carriers and/or eligible telecommunications carriers serving lines in the service area of a rural local exchange carrier within their jurisdiction to receive support … must file an annual certification … stating that all federal high-cost support provided to such carriers within that State will be used only for the provision, maintenance, and upgrading of facilities and services for which the support is intended.”
  Nowhere in the FCC’s rules is there any provision allowing a state commission to redirect funds or institute penalties as part of the certification process.  A state commission could, of course, decline to certify to the FCC that a particular carrier used its support for the purposes outlined above.  In such a case, the FCC rules state that “[s]upport … shall only be provided to the extent that the State has filed the requisite certification … .”
   This language appears to mean that the ETC involved would not receive federal universal service support.

FACTS


Montana’s rural incumbent local exchange carriers have already been designated as ETCs in their service areas and have for many years operated under a stringent set of financial reporting requirements imposed by FCC rules.
  Moreover, they are all members of the National Exchange Carrier Association, which not only requires the filing of detailed cost studies but also conducts regular audits of its members to ensure that expenditures are being made and reported in an appropriate manner.  No such requirement exists for many if not most of the competitive carriers that are seeking both initial ETC designation as well as annual certification around the country.


To the extent incumbent rural ETCs in Montana are also regulated by the Commission, they are also subject to the Commission’s quality of service standards.
  Since all of MITS’ cooperative members also own regulated ILEC subsidiaries, they are confident that the parent cooperatives also meet or beat the Commission’s service quality standards.  Again, many if not most of the competitive carriers referenced above would not at this time be required to meet those standards.


Further, nearly all of the rural ILECs in Montana are borrowers from the Rural Utilities Service, which requires certain technical standards to be met in order to maintain eligibility for such loans.  All of this is in addition to the fact that equipment manufacturers used by the rural ILECs have over the decades established commonly understood performance standards that are simply not part of the operating environment for competitors utilizing technologies other than historical wireline technology.


At this point, there have been relatively few requests for ETC designation in Montana beyond the initial requests by the ILECs in their own service territories.  The few additional requests have been almost exclusively by ILECs that have chosen to compete in the service area of a neighboring ILEC.  In such cases, the Commission has much the same assurance regarding expenditures, service quality, and technical standards outlined in the preceding paragraphs.


Until such time as the Commission sees a significant increase in the number of designated ETCs other than  Montana’s existing ILECs, a legitimate question is whether the Commission has the resources to do detailed financial and technical analyses of the ILECs on an annual basis.  Further, given the safeguards noted above, does the benefit of doing such analyses outweigh the significant additional costs involved?

ANALYSIS & CONCLUSION


Clearly, the Commission has an obligation imposed upon it by the FCC to certify the ETCs in Montana, and the Commission must take the necessary steps to perform that obligation.  For their part, the current ETCs in Montana rely heavily upon federal universal service support to ensure that rural subscribers receive service that is comparable in both quality and price to that received by their urban counterparts.  At the same time, providing those services is a difficult and demanding task.  Existing ETCs should not be unnecessarily burdened with regulatory paperwork.  Further, the Commission should exercise great caution in considering the possibility of substituting its judgment with regard to expenditures for the judgment of companies with many years of experience and hard-won expertise in providing service to some of the most remote areas of the state.


With respect to the cooperatives, the Commission should not use the certification process to circumvent the legislature’s clear intent that cooperatives are not to be regulated.  By the same token, the cooperatives should not use their unregulated status to frustrate the PSC’s attempts to honor its obligations to the FCC.


For existing rural ETCs, the Commission should require an affidavit confirming their continuing membership in NECA and the fact that NECA has issued no adverse audit results (or that any adverse results have been addressed to NECA’s satisfaction).  The Commission could also require such companies to submit a copy of the most recent cost study filed with NECA.  If such a copy is required, the Commission should allow the report to be filed on a confidential basis.  MITS understands the Commission’s reluctance to shield information from public view.  However, the Commission must recognize that following the Telecommunications Act, the telecommunications industry is far more competitive than the electric industry.  The information contained in these cost studies would be invaluable to a potential competitor.


The foregoing affidavit and cost study should be prima facie
 evidence of compliance with an ETC’s financial obligations.  Only where the Commission has evidence of non-compliance sufficient to rebut a presumption of compliance should further proceedings be commenced.



To the extent an ETC is not a member of NECA and/or is not subject to the FCC’s accounting rules in Title 47 C.F.R., parts 32, 36, 64, and 69, the Commission should require such carriers to provide detailed financial information modeled on the reporting requirements for NECA members.  Additionally, existing ETCs (whether or not they are NECA members) should be required to file an affidavit indicating that they continue to meet the technical and service quality standards that are required for their original designation as ETCs.


As noted above, MITS is not aware of the purposes for which the Commission intends to use the responses to this NOI.  MITS would like an opportunity to file proposed rules that deal with certification requirements in more detail prior to any rulemaking by the Commission.   Such rules would be based upon the Commission’s existing service quality rules, combined with some of the RUS and industry standards described above.

ISSUE

III.  Whether and to what extent does the Commission have the authority to remedy conduct by an ETC that violates that ETC’s universal service obligations.

RULES

MITS is unable to find any remedy set forth in the FCC rules requiring state commission certification other than the possibility that the Commission could simply refuse to provide certification with respect to the expenditures of an existing ETC.

ANALYSIS & CONCLUSION


The Commission’s only remedy in the event an ETC fails to perform its ETC obligations is to deny certification to the FCC.  Given the critical nature of universal service funding to rural areas, the Commission should exercise extreme caution in doing so, particularly with regard to ETCs with carrier of last resort obligations.  In the event the Commission believes that it has sufficient evidence to withhold certification, it should ensure that a complete record is prepared and all the niceties of due process are observed.  The Commission would almost certainly do so in any event, but given the amount of the funds involved and the critical importance of those funds in keeping rates affordable, such procedural issues become particularly significant.

RESPECTFULLY SUBMITTED this 7th day of May, 2002.

__________________________________________

Michael C. Strand

Executive Vice-President and General Counsel

Montana Independent Telecommunications Systems

� Central Montana Communications, Nemont Telephone Cooperative, Project Telephone Company, Triangle Telephone Cooperative Association, and Valley Telecommunications


� 47 U.S.C. §214(e)(1)


� 47 U.S.C. §214(e)(2)


� 47 U.S.C. §214(e)(5)


� 47 C.F.R. §54.101(a)


� FCC 97-157, paragraph 135, CC Docket No. 96-45


� Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393 (1999)


� Id.


� 47 C.F.R. §54.201(h)


� 47 C.F.R. §54.307(a)(1)


� Supreme Court of the State of Utah, Order no. 20000835 (March 5, 2002)


� Id. 


� Montana PSC Order dated December 16, 1997, docket D96.2.18


� MITS will provide sample copies of customer survey results to the Commission upon request.


� Supreme Court of the State of Utah, Order no. 20000835 (March 5, 2002)


� 47 C.F.R. §314(a)


� Id.


� SEE, 47 C.F.R., Parts 32, 36, 64 and 69


� 38.5.3302 et se	q., A.R.M.


� Wireless carriers, for example, are not bound by the Commission’s service quality standards


� “Evidence good and sufficient on its face … sufficient to establish a given fact …”  Black’s Law Dictionary, 5th Edition
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